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Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

Re: Notification of Written Ex Parte
Presentation in MM Docket No. 92-266

Dear Mr. Caton:

The National Association of Telecommunications
Officers and Advisors ("NATOA"), by its attorneys and
pursuant to Section 1.1206(a) (1) of the Commission’s
rules, hereby submits two copies of the attached letter
from Normam M. Sinel, William E. Cook, Jr. and Bruce A.
Henoch, counsel for NATOA, to Commission Chairman Reed
E. Hundt, Commissioners James H. Quello, Andrew C.
Barrett, Rachelle B. Chong and Susan P. Ness, Mary Ellen
Burns and Meredith J. Jones. This letter contains
information to supplement the Petition for
Reconsideration filed by NATOA on May 16, 1994 in the
above-referenced proceeding.

Please direct any questions regarding this matter
to the undersigned.

Respectfully submitted,
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Bruce A. Henoch

cc: The Honorable Reed E. Hundt
The Honorable James H. Quello
The Honorable Andrew C. Barrett
The Honorable Rachelle B. Chong
The Honorable Susan P. Ness
Mary Ellen Burns, Esq.
Meredith J. Jones, Esq.
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The Honorable Reed E. Hundt
Chairman

Federal Communications Commission
Room 814

1919 M Street, N.W.

Washington, D.C. 20554

Re: Ex Parte Presentation in
MM Docket No. 92-266

Dear Chairman Hundt:

I am writing this letter to supplement the
Petition for Reconsideration and Clarification
("Petition") filed by the National Association of
Telecommunications Officers and Advisors ("NATOA") in
the above-referenced proceeding on May 16, 1994. 1In
accordance with Section 1.1206(a) (1) of the Commission’s
rules, two copies of this letter have been filed with
the Office of the Secretary.

In the Petition, NATOA urged the Commission to
reconsider its regulation regarding the advertising of
rates by operators serving multiple franchise areas, on
the grounds that it would permit a cable operator to
advertise rates in violation of the intent of Section
622 (c) of the Cable Act as well as the Commission’s own
subscriber bill itemization regulation. NATOA stated
its particular concern that the Commission’s example in
the Third Order on Reconsideration of how cable
operators may advertise franchise fees on a '"fee plus"
basis suggests that the Commission would permit
operators to itemize franchise fees in a manner that
would result in franchising authorities not collecting
the full five percent franchise fee to which they are
entitled under Section 622(b) of the Cable Act.
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Although not discussed in the Petition, a recent
court case addressed this issue, making clear that a
franchise fee or tax based on gross revenue must be
based on all revenues received by the operator,
including revenues itemized as franchise fees. Stiehler
v. Public Service Comm’n of the District of Columbia,
629 A.2d 1211 (D.C. 1993). We felt it important to
bring this case and related cases to the Commission’s
attention by this letter.

In Stiehler, the D.C. Court of Appeals considered
the proper calculation of a 9.7 percent D.C. gross
receipts tax ("GRT") imposed on providers of public
utility and telecommunications services. The statute
provided that "gross receipts" included receipts "from
the sale of public utility services and
commodities . . . ." Id. at 1211. The court
interpreted "“gross receipts from the sale of services
and commodities" to include "all money collected as a
result of such sales,'" including money collected to pay
the GRT. For example, the court noted that, if a seller
subject to a two percent gross receipts tax charged
$3,000 for an item and passed along to the customer the
two percent tax by charging an additional $60, then the
seller’s gross receipts for purposes of the tax would be
$3,060, which would result in a 2 percent gross receipts
tax of $61.20. Id. at 1213 (citing State Tax Comm’n v.
Quebedeaux Chevrolet, 226 P.2d 549, 550 (Az. 1951)). A
copy of the Stiehler decision is attached to this
letter.

The D.C. Court of Appeals cited Quebedeaux in
support of its holding, which the D.C. Court of Appeals
said addressed an "“essentially identical" contention.

Stiehler at 1213. The Arizona Supreme Court considered
a state excise tax based on '"gross income" or '"gross
proceeds of sales.'" The court stated that the terms

"gross proceeds of sales" or '"gross income" included
"any and all sums received, regardless of whether or not
the retailer separately bills to his customers the
privilege tax he is passing on to them, and whether or
not he segregates the amounts thus received."

Quebedeaux at 555. The court noted that the tax in
question did not "place a tax upon sales as such, i.e.,
[] it [was] not a true sales tax measure, but rather a



The Honorable Reed E. Hundt
September 9, 1994
Page 3

tax upon the privilege of engaging in business." Id. at
552. The court recognized that

[tlhe tax is legally placed upon the retailer
and upon him alone, and nowhere is there a
statutory warrant for his becoming a collector
or agent of the state for the purpose of
merely receiving such tax and transmitting it
to the commission. The practice of ‘passing
the tax on to the purchaser’, which has been
suffered by the commission although not
expressly sanctioned by the Act, . . . has
effected no basic change in the Act, and this
practice, which obviously benefits the
retailer . . . does not constitute him a
collector for the state but merely increases
the base upon which the tax is levied.

Id. The court reasoned that the state excise tax was a
tax assessed on the provider of the service, not on the
customer, and that the tax was therefore no different
from rent, utilities, wages and other expenses that
constituted part of the overall cost of operation which
must be considered when the provider sets the purchase
price of service. Id. at 552.1

Cable operator franchise fees operate in
identical fashion to the taxes discussed in these cases.
Franchise fees are assessed on the gperator, not the
subscriber. As a fee charged to the operator, the
franchise fee is an expense like any other, and is a
cost of doing business that is calculated into the rate

1 See also United Nuclear Corp. v. Revenue Division,
648 P.2d 335, 340 (N.M. Ct. App. 1982) (court upheld
State’s decision to prohibit seller from deducting the
amount in severance tax it collected from buyers for
purposes of calculating the taxable amount on which
severance tax 1s based); Ludwigs v. City of Kansas City,
487 S.W.2d4 519 (Mo. 1972) (court found that the gross
receipts tax levied by the City upon the utility
companies was a tax upon the companies, rather than a
tax upon consumers, and, like any other expense of doing
business, was properly included as a part of the base
for computing the tax).




The Honorable Reed E. Hundt
September 9, 1994
Page 4

that cable operators charge subscribers. Section 622(c)
of the Cable Act, which allows operators to inform
subscribers how much of the bill will be paid as a
franchise fee, does not transform the franchise fee into
a tax on the subscriber. All revenues received by the
operator, including the amount destined to be paid
towards the franchise fee, must be included in gross
revenues. As the Quebedeaux court held, the term "gross
income" means "gross receipts of a business before
deductions for any purpose, except those items
specifically exempted" under the statute, and the term
includes "any and all sums received, regardless of
whether or not the retailer separately bills to his
customers the privilege tax he is passing on to then,
and whether or not he segregates the amounts thus
received." Id. at 555. Section 622(g) (2) of the Cable
Act specifically excludes certain items from the
definition of "franchise fee," but does not state that
the amount a cable operator collects from subscribers
for franchise fees should not be included in the gross
revenue amount on which the franchise fee is calculated.

We hope that these decisions provide the
Commission assistance in resolving these issues.

S%ncerely, . )
T Tt Srel (47)

Norman M. Sinel
William E. Cook, Jr.
Bruce A. Henoch
Counsel for NATOA

Attachment

cc: The Honorable James H. Quello
The Honorable Andrew C. Barrett
The Honorable Rachelle B. Chong
The Honorabkle Susan P. Ness
Mary Ellen Burns, Esqg.
Meredith J. Jones, Esqg.
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Robert STIEHLER, et al., Petitioners,
Y.

PUBLIC SERVICE COMMISSION OF
the DISTRICT OF COLUNMBIA,
Respondent.

No. 92-AA-1162.
District of Columbia Court of Appeals.

Argued March 30, 1993.
Decided Aug. 12, 1993.

Consumers petitioned for review of or-
ders of the District of Columbia Public
Service Commission (PSC) holding that Dis-
trict of Columbia’s gross receipts tax (GRT)
allows public utilities to collect a “tax-on-
tax” from customers by permitting gross
receipts tax on taxes collected by utilities.
The Court of Appeals, Schwelb, J., held
that PSC’s holding was not erroneous.

Affirmed.

Taxation ¢=1338.1 N

Public  Service Commission’'s (PSC)
holding that District of Columbia’s gross
receipts tax (GRT) allows public utilities to
collect a “tax-on-tax” from customers by
permitting gross receipts tax on taxes col-
lected by utilities was not erronecous given
all-encompassing nature of gross receipts
tax, absence of statutory language preclud-
mg tax-on-tax effect, and construction of
statute by representative of Department of
Finance and Revenue (DFR). D.C.Code
1981, § 47-2501.

Linda Hanten, Washington, DC, for peti-
tioners.

Lawrence D. Crocker, Asst. Gen. Coun-
sel, with whom Daryl L. Avery, Gen. Coun-
sel, and Josephine Scarlett-Simmons and
Veda M. Shamsid-Deen, Staff Counsel,
Washington, DC, were on the brief, for
respondent.

Jefore STEADMAN, SCHWELB and
KING, Associate Judges.

SCHWELB, Associate Judge:

Robert O. Stiehler and L. Leonard Hack-
er (the consumers) have petitioned this
court for review of orders of the Public
Service Commission of the District of Co-
lumbia (the Commission) holding that the
District’s gross receipts tax (GRT) allows
public utilities to collect a “tax-on-tax”
from their customers. The consumers con-
tend that the plain language of the statute
precludes any “tax-on-tax” effect. We af-
firm.

L

On June 12, 1991, the Council of the
District of Columbia enacted the District of
Columbia Gross Receipts and Toll Telecom-
munication Service Tax Emergency Amend-
ment Act of 1991, which amended D.C.Code
§ 47-2501 (1990) to increase the GRT for
public utility and toll telecommunications
services from 6.7 percent to 9.7 percent.
The statute now provides, in pertinent part,
as follows:

(a) Before the 21st day of each calendar
month, each gas, electric lighting and
telephone company that sells public utili-
ty services or commodities within the
District of Columbia shall:
(1) File an affidavit with the Mayor
indicating the amount of its gross re-
ceipts for the preceding calendar
month from the sale of public utility
services and commodities within the
Distriet of Columbia; and

(2) Pay to the Mayor 9.7% of these
gross receipts.

D.C.Code § 47-2501 (Supp.1993).

On November 5 1991, the Office of Peo-
ple’s Counsel (OPC) requested the Commis-
sion to conduct an investigation to deter-
mine whether the GRT was being collected
properly. Initially, the consumers, who
participated in the hearings and were then
represented by the OPC, contended primar-
ily that the proposed “tax-on-tax” effect
conferred an unwarranted cost of service
premiwm to the utilities or, to put it anoth-
er way, that the utilities were realizing a
net gain to which they were not entitled.
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It was established by expert testimony be-
fore the Commission, however, that the
utilities were not being enriched in this
way. OPC so stipulated on behalf of the
consumers in a partial settlement which
was subsequently approved by the Commis-
sion. The consumers no longer press this
argument.’

Represented by a different attorney (who
is also their counsel in this court), the con-
sumers filed a motion for reconsideration,
contending that the “tax-on-tax” effect was
the result of an incorrect interpretation of
the GRT statute, and that it provided the
District government (rather than the util-
ties) with funds to which the District was
not entitled. The Commission denied the
petition, holding that the consumers’ dis-
pute was really with the GRT law, and not
with its construction. The consumers have
asked this court to review the Commis-
sion’s decision.

11

The question which the consumers have
presented to us in their petition for review
comes to us with some unusual wrinkles.
First, given the procedural history of this
controversy and the consumers’ initial fo-
cus on a completely different (and now
abandoned) issue, there is some question
whether they have properly prescrved a
point which they unambiguously presented
for the first time in their motion for recon-
sideration.  Second, it is unusual for a
question which appears to be one of first
impression with respect to the Distriet of
Columbia tax laws to be litigated before
the Public Service Commission, an agency
whose expertise lies in other areas. Final-
ly, we have received no substantive brief
from the District of Columbia, which is the
real party In interest among the consum-
ers’ adversaries.®> Nevertheless, we as-

1. The consumers stated in their petition for re-
consideration that they were “satisfied that
there is no net gain—-in carnings or profits—
flowing to the {utilities] from their imposition
of the GRT surcharge factor.” It is undisputed,
and this court has held, that a utility is entitled
to pass on the cconomic burden of the GRT 1o
its customess.  Washaington Metropolitan Area
Transic Authority v. Public Service Comni'n, 486
A2d 682, 69091 (12.C.1954)

629 ATLANTIC REPORTER, 2d SERIES

sume without deciding that the consumery
contentions are properly before us, and y,
therefore address the merits.

Section 47-2501(a)(1), as the CONSUmMmerg
point out, governs gross receipts “from the
sale of public utility services and commgg;.
ties ..."” According to the consumers, tay.
es collected by the utilities are not “seryie.
es” or “commodities,” and this ends the
inquiry.

We are of the opinion, however, that the
consumers’ construction of the statutory
language as excluding from gross receipts
the taxes collected by the utilities is unduly
parsimonious. The GRT is a gross receipts
tax. The gross receipts from the sale of
services and commodities may reasonably
be construed to include all money collected
as a result of such sales, including the
GRT. “The statute is alkinclusive—cover-
ing gross earnings from whatever source.”
Potomac Electric Power Co. v. Hazen, 67
App.D.C. 161, 163, 90 F.2d 406, 408, cert.
denlted, 302 U.S. 692, 58 S.Ct. 11, 82 L.Ed.
535 (1937); see also Metropolitan Life Ins.
Co. v. Rowillard, 92 N.H. 16, 24 A.2d 264,
265 (1942) (usual meaning of “gross” is
“whole, entire, total, without deduction™);
Commonwealth v. Koppers Company,
Inc., 397 Pa. 523, 156 A.2d 328, 332 (1959),
appeal dismissed, 364 U.S. 286, 81 S.Ct.
43, 5 L.Kd.2d 38 (1960) (“gross receipts’”
means “the whole total gross receipts with-
our any deductions). As the Supreme
Court of Pennsylvania stated more than
half a century ago,

[t]he Janguage of the ordinance is “the

oross receipts of said corporation”—not

some of the gross receipts—from all its
business—not some of its business or

such part of its business as requires a

franchise or license from the City. ...

By “gross receipts ... from all its busi-

ness” must be understood all receipts

(%)

QOddly, the parties which have filed briefs de-
fending the Commission’s order—the Commis-
sion and the utilitics—have no appreciable stake
in the outcome. The dispute which the consum-
ers now ask us to decide realistically affects
only the customers of the utilitics on the one
side and the District and s taxpayers on the

other.
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arising from the employment of its capi-
tal ... It is not material that, as defen-
dant alleges, no profit is derived from
the construction work and inspection ser-
vice; that would be a relevant consider-
ation only if the charge were based on
net instead of gross receipts.
City of Philadelphia v. Holmes Electric
Protective Co., 335 Pa. 273, 6 A.2d 884,
886-87 (1939).
In State Tax Comm™ v. Quebedeaux
Chevrolet, 71 Ariz. 280, 226 P.2d 549

(1951), a case involving the interpretation
of a statute providing for a tax on “gross
proceeds of sales” or “gross income from
the business,” the court rejected a conten-
tion essentially identical to that being pre-
sented by the consumers in this case. As
the following excerpts from the opinion
demonstrate, the dispute between the plain-
tiff-taxpayer and the Tax Commission in
that case was indistinguishable in principle
from the present controversy. The court
explained that

[t]he principle upon which the parties differ may well be illustrated by the following

example:

Plaintiff’s contention

Retail sales price of an automobile, being plaintiff's gross Income there-

.............................. $3,000

2% sales tax collected by plaintiff on retail sale and tax due under the Act § 60
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Or an additional sum due of

Id. 71 Ariz. 280, P.2d at 550. The taxpayer
argued that the state’s inclusion of the tax
as part of gross income resulted in a tax on
a tax because, among other reasons, the
taxpayer “is not engaged in the business of
selling taxes and therefore any laxes col-
lected by it are not a part of the gross
income from the business... .” Jd 171
Ariz. 280, 226 P.2d at 551. The court held
that such an effect was permissible:

As to plaintiff’s not being in the busi-
ness of selling taxes, it obviously is true
that plaintiff is engaged only in the busi-
ness of selling tanpible personal proper-
ty, and the commission does rot contend
otherwise. It likewise is true that the
tax in question here is no different from
rent, utilities, ad valorem taxes, or wages
(which plaintiff likewise is not selling) in
that it constitutes part of the over-all
cost of operation which must be consid-
ered when plaintiff fixes the selling price
of the tangible personal property which
it does sell. Fach item considered in

setiing the wllimate selling price, in-
cluding the tax now in question, is paid
by the consumer solely to get the goods.
The tax therefore is part of the purchase
price, and this price which is paid to get
the goods which plaintiff does sell consti-
tutes gross income on each transaction.
The Act provides that the “gross pro-
ceeds of sales or gross income from the
business,” Sec. 73-1303(d), is the base by
which the 2% tax is measured. The tax
therefore is a part of the selling price
which forms the base upon which the
amount of the tax is levied.

Id. T1 Ariz. 280, 226 P.2d at 552 (emphasis
in original).

A comparison of the District’s GRT law
with its sales tax statute is instructive.
The “gross sales” chapter of the latter
measure provides for sales taxes In varving
amounts on various goods and services.
The Council, however, expressly precluded
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a “tax-on-tax’” effect, by providing in
D.C.Code § 47-2001(p) (1990) that
(2) The term ‘“sales price” does not in-
clude any of the following:

* « * * * *

(D) The amount of reimbursement of tax
paid by the purchaser to the vendor
under this chapter.

No similar provision appears in § 47-2501,
which provides for a GRT.

Assuming, arguendo, that the text of
the statute and the authorities cited are not
dispositive in the Commission’s favor, the
administrative construction of this legisla-
tion is devastating to the consumers’ posi-
tion. Mark Gripentrog, Acting Chief of the
Office of Economics and Tax Policy of the
District’s Department of Finance and Reve-
nue (DFR), testified before the Commission
that the DFR calculates the GRT “so as to
result in a tax-on-tax effect. In essence,
the tax-on-tax is included in the Depart-
ment’'s revenue collection estimate.” Mr.
Gripentrog explained that

[a] gross receipts tax, by its nature, has

a cascading effect. That means it is a

tax on a tax ir those situations. So, yes,

it was intended that way.
Mr. Gripentrog stated that if the GRT were
calculated so as not to have a tax-on-tax
effect, this could result in a “significant
revenue shortfall”” He further indicated
that the revenue estimates from the GRT
which the DFIRl provides to the Council of
the District of Columbia, and which the
Council uses in enacting revenue measures,
are based on estimates of the GRT which
include its tax-on-tax effect.

“One of the most significant aids of con-
struction in detormining the meaning of
revenue laws 1s the administrative interpre-
tation given such acts by the agency that is
responsible for its administration and en-
foreement.” 3A NorMan J. SINGER, SUTHEK-
LAND STaTutOoRY CONSTRUCTION § 66.04, at
24 (5th ed. 1992); sece, generally, Winches-
ter Van Buren Tenants Ass'n v. District
of Columbia Rental Hous. Comm™n, 550
A2d 51, 55 (D.C.1988).  Moreover, 1t ap-
pears to be undisputed that for many years

3. The Commissicr having correctly ruled that

629 ATLANTIC REPORTER, 2d SERIES

and through numerous reenactments, the
DFR has been calculating the GRT as a tax
with a tax-on-tax effect. See reenactments
enumerated after D.C.Code § 47-2501(e)
(1990). As Justice Story so eloquently
wrote for the Supreme Court a great many
years ago in United States v. State Bani
of North Carolina, 6 Pet. (31 U.5)) 29, 39-
40, 8 L.Ed. 308 (1832),
[t is not unimportant to state; that the
construction which we have given to the
terms of the act, is that which is under-
stood to have been practically acted upon
by the government, as well as by individ-
uals, ever since its enactment. Many
estates, as well of deceased persons, ag
of persons insolvent who have made gen-
eral assignments, have been settled upon
the footing of its correctness. A practice
so long and so general, would, of itself,
furnish strong grounds for a liberal con-
struction; and could not now be dis-
turbed without introducing a train of sep-
ious mischiefs. We think the practice
was founded in the true exposition of the
terms and intent of the act: but if jt
were susceptible of some doubt, so long
an acquiescence In it would justify us in
vielding to it as a safe and reasonable
exposition.

Accord, Crane v. Comm'r of Internal

tevenue, 331 US. 1, 7-8, 67 S.Ct. 1047,

1051-52, 91 L.EEd. 1301 (1947); 3A SuTHER.

LAND, supra, § 66.04, at 24.
Given the all-encompassing nature of a
gross receipts tax, the absence of statutory

language (such as that in the sales tax’

legislation) precluding a tax-on-tax effect,
and the construction of the Act by a repre-
sentative of the DIFR, the consumers have
not persuaded us that the Commission’s
disposition of the issue was erroneous. Ac-
cordingly, the orders which the consumers
have asked us to review must be and each
is hereby
Affirmed.?
w
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the GRT has a tax-on-tax effect, it follows that




